UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF NEW YORK

DAVI D SAMPSON,
Pl aintiff,

- agai nst - 99- Cv- 1331
( LEK/ DNH)
THE CI TY OF SCHENECTADY, RI CHARD
BARNETT, and M CHAEL SILER
I ndi vidual ly and as Agents, Servants
and/ or Enpl oyees or Police Oficers
of the Gty of Schenectady and the
City of Schenectady Police Departnent,

Def endant s.

MEMORANDUM — DECI SI ON AND ORDER

Presently before the Court is Plaintiff’s notion for
partial summary judgnent as to defendant Siler’s and Barnett’s
l[tability to himfor various violations of federal and state
law. For the follow ng reasons Plaintiff’s notion is GRANTED
in part and DENIED in part.

| .  FACTUAL BACKGROUND

At approximately 8:00 p.m on the night of July 28, 1999,
def endants Barnett and Siler (the “Oficers”) w tnessed
Plaintiff and anot her mal e wal ki ng east bound on Li ncol n Avenue
inthe Hamlton Hi Il area of Schenectady. Because the
O ficers had previous drug related dealings with Plaintiff
whi ch had resulted in various arrests and Hamlton H Il was an
area known to themas a place where narcotics were frequently

trafficked, they turned their vehicle around and approached



Plaintiff. At that point, Plaintiff and his conpani on
allegedly fled onto a nearby porch |ocated at 816 Lincoln
Avenue in the Cty of Schenect ady.

As Plaintiff sat on the porch, defendants Barnett and
Siler asked himif he lived there. Wen he stated that he did
not know who lived there, the Oficers perfornmed a pat down
search to ensure that he was not armed.! A short tine |later,

a young male arrived and indicated that the hone bel onged to
his aunt. He also stated that he did not know Plaintiff and
went to retrieve his aunt. Wen his aunt arrived, she also
stated that she did not know Plaintiff and that Plaintiff did
not have perm ssion to be on her porch. Plaintiff stated that
he was there to visit the woman’s daughter.

The owner of the house allegedly told defendants Barnett
and Siler that although she did not want Plaintiff arrested
she did want himrenoved fromthe area. Although Plaintiff’s
and the Oficer’s version of events differ sonmewhat at this
point, neither dispute that Plaintiff was eventually placed in

t he back of defendant Barnett’'s and Siler’s patrol car? and

! Plaintiff allegedly consented to have his pockets
searched. The search revealed that Plaintiff was not carrying
any narcotics or weapons.

2 Plaintiff alleges that Defendants Barnett and Siler
forcibly led himfromthe porch to their patrol car by his
belt and that he struck his head on the side of the vehicle.
Bot h defendants Barnett and Siler allege that they did not use
force against Plaintiff and that he did not hit his head when
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driven outside the city limts of Schenectady. During the
drive, Plaintiff alleges that he protested to the Oficers and
feared for his life. He also alleges that defendant Barnett
struck himin the head while he was confined in the back of
the police car. Eventually, defendant Siler pulled the car to
the side of Rector Road, |ocated in the Town of G enville,
and, according to Plaintiff, defendant Barnett ordered himto
stick his feet outside the vehicle. Defendant Barnett then
all egedly renoved Plaintiff’s shoes and threw theminto a
densely wooded area before throwng Plaintiff to the ground
and striking himin the head.® Defendant Barnett then
reentered the vehicle and drove away fromPlaintiff |eaving
hi mon the side of Rector Road, stating, “You'll have a |ong
wal k back, maybe you shoul d think about noving to Al bany.”
1. PROCEDURAL BACKGROUND

On the basis of the events that occurred on July 28,
1999, Plaintiff filed suit agai nst Defendants on August 23,
1999 alleging, in part, that Defendants deprived hi m of
various Constitutional rights and privileges in violation of
42 U.S.C. § 1983 and that Defendants fal sely arrested,

unlawful Iy inprisoned, and conmtted assault and battery

pl aced into their patrol car.
3 Defendant Barnett denies ever striking Plaintiff.
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agai nst him* During the pendency of the above captioned
case, the United States Attorney has been investigating both
defendants Barnett and Siler for a host of felony charges
related to their conduct while enployed as police officers for
the Gty of Schenectady. As a result of this ongoing crimnal
i nvestigation, the Court stayed all discovery related to the
charges contained in the instant conplaint until July 28,
2000. On January 2, 2001, the United States Attorney sought
to intervene and stay discovery once again.

Magi strate Judge Smith denied the United States
Attorney’s notion to intervene on January 9, 2001 but stayed
all depositions of any Gty of Schenectady representatives
until after defendant Siler’s crimnal trial.®> Defendant
Siler also invoked his Fifth Amendnent right against self-
incrimnation when Plaintiff attenpted to serve
interrogatories upon him stating that he would appear for a
deposition once the crimnal proceedi ngs were resol ved.

Magi strate Judge Smith subsequently adjourned discovery

4 Plaintiff also filed clainms against the Cty of
Schenectady alleging failure to supervise, failure to train,
and that the Gty had an unconstitutional policy of
transporting intoxicated individuals and drug of fenders
outside the City's jurisdictional limts w thout cause and
against their wll.

> Defendant Barnett pled guilty on Septenber 18, 2000 to
drug distribution and extortion. Defendant Siler pled guilty
to various felony charges related to his tenure with the
Schenect ady Police Departnent on July 23, 2001.
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t hrough June 30, 2001 to ensure that discovery in this case
woul d not prejudice or interfere with defendant Siler’s
ongoing crimmnal trial.

Plaintiff filed the instant notion for partial summary
judgnent as to both defendant Siler’s and Barnett’s individual
liability to himless than one week after Judge Smth stayed
di scovery.® The Oficers oppose that notion, inter alia, on
the grounds that the Court should not use defendant Siler’s
invocation of his Fifth Anmendnent rights to draw any adverse
i nference against him that Plaintiff has not met his burden
of showing that the Oficer’s actions were the proxi mate cause
of his alleged injuries, that the Oficers are entitled to
qualified imunity, that Plaintiff has not provided sufficient
proof that either officer assaulted or commtted battery
against him and that, pursuant to Federal Rule of Cvil
Procedure 56(f), because discovery has been stayed they
require nore time to prepare affidavits and take depositions
to defend against the instant notion. The Court w Il address

each of these issues in turn.

6 Al though discovery has been limted at this point due
to the various stays issued, Plaintiff’s instant notion is
based, in part, upon various statenents defendant Barnett nade
in his interrogatory responses and defendant Siler’s
i nvocation of the Fifth Amendnent.
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[11. DI SCUSSI ON

A.  Standard for Summary Judgnent

The standard for summary judgnent is well-established.
Summary judgnent is appropriate if “the pleadings,
depositions, answers to interrogatories, and adm ssions on
file, together with the affidavits, if any, show that there is
no genuine issue as to any material fact and that the noving
party is entitled to a judgnent as a matter of law.” Fed. R
Cv. P. 56(c). A material fact is genuinely disputed only if,
based on that fact, a reasonable jury could find in favor of

the non-noving party. See Anderson v. Liberty Lobby, Inc.,

477 U. S. 242, 248 (1986). On a notion for summary judgnent,
all evidence nmust be viewed and all inferences nust be drawn

in a light nost favorable to the nonnoving party. See Cty of

Yonkers v. Otis Elevator Co., 844 F.2d 42, 45 (2d G r. 1988).
The party seeking sunmary judgnment bears the initial
burden of “informng the district court of the basis for its
nmotion” and identifying the matter “it believes denonstrate[s]

t he absence of a genuine issue of material fact.” Celotex

Corp. v. Catrett, 477 U S. 317, 323 (1986). Upon the novant’s

sati sfying that burden, the onus then shifts to the non-noving
party to “set forth specific facts showng that there is a
genuine issue for trial.” Anderson, 477 U S. at 250. The

non-novi ng party “nust do nore than sinply show that there is



sone net aphysical doubt as to the material facts,” Matsushita

Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574, 586

(1986), but “nust set forth specific facts show ng that there

is a genuine issue of fact for trial.” First Nat’l Bank of

Az. v. CGties Serv. Co., 391 U S 253, 288 (1968).

B. Section 1983 Cains Cenerally

To succeed on a section 1983 claim Plaintiff nust prove
two essential elenents: (1) defendants Siler and Barnett acted
under color of state law, and (2) as a result of their
actions, Plaintiff suffered a denial of his federal statutory

or constitutional rights or privileges. See Annis v. County

of Westchester, 136 F.3d 239, 245 (2d Cr. 1998). 1In the

i nstant case, both defendants Siler and Barnett admt that
they were acting under color of law at the tinme they |eft
Plaintiff on Rector Road. Nevertheless, each contends that
they are entitled to qualified inmmunity for their actions
because they were acting pursuant to an informal relocation
policy that the Cty of Schenectady condoned. Additionally,
def endant Siler argues that because di scovery has been
limted, the instant notion for partial summary judgnent is
premature. Before addressing these issues, the Court nust

first determ ne, however, if defendant Siler’s and Barnett’s



actions violated Plaintiff’'s Fourth Anendnent Rights.’

1. Fourth Anendnent Unl awful Seizure d ain?

a. Seizure
The Fourth Amendment safeguards “[t]he right of the
peopl e to be secure in their persons, houses, papers, and
ef fects, agai nst unreasonabl e searches and seizures.” U S.

Const. Anend |1V, Atwater v. City of Lago Vista, 121 S. Ct.

1536, 1543 (2001). For purposes of Fourth Amendnent anal ysis
a “seizure” occurs when a police officer “by neans of physical
force or show of authority, has in sone way restrained the

liberty of a citizen.” Florida v. Bostick, 501 U S. 429, 434

(1991). A seizure does not occur sinply because an officer

" Plaintiff’s conplaint also alleges that Defendants
vi ol ated his Fourteenth Amendnent rights to due process and
equal protection and a general right to personal security and
safety. Because his notion for partial summary judgnment does
not address these other federal clainms, the Court’s discussion
islimted only to those clains which he raised in the instant
not i on.

8 To the extent that Plaintiff’s Fourth Anendnent cause
of action seens to hold defendants Siler and Barnett |iable
for their allegedly unlawful search of his pockets, the Court
denies without prejudice Plaintiff’s notion for partial
sumary judgnent as it relates to this claim Relevant to
this conclusion is the record’ s silence with regard to
defendant Siler’s actions and explanation as to why Plaintiff
was initially stopped and searched. Additionally, the Court
notes that defendant Barnett has testified that Plaintiff
consented to have his pockets searched. Thus, to the extent
that Plaintiff is claimng that his rights were viol ated
because of this search, material issues of fact related to it
remai n out standi ng and preclude the Court from granting
summary judgnent to Plaintiff at this tine.
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approaches an individual on the street and asks that person a

few questions. See id.; Brown v. Cty of Oneonta, 221 F.3d

329, 340 (2d Cir. 1999).
| nstead, Courts apply the reasonabl e person standard to
determ ne whet her a sei zure under the Fourth Anendnent has

occurred. See dass v. Mayas, 984 F. 2d 55, 58 (2d Cr. 1993).

| f a reasonabl e person woul d not believe that he or she may

| eave the custody of the officer, then a seizure under the
Fourth Amendment has occurred. See Brown, 221 F.3d at 340.
To hel p determ ne whether this threshold has been net, courts
may examine a variety of factors, including the threatening
presence of several officers, the display of weapons, the

of ficer’s physical touching of the seized person, |anguage

i ndicating that conpliance with the officer is mandatory, and
an officer’s request that the seized person acconpany himto

the police station. See Cuz v. Mller, 255 F. 3d 77, 82 (2d

Cir. 2001); United States v. Hooper, 935 F.2d 484, 491 (2d

Cr. 1991).

In the instant suit, the Court holds that Plaintiff was
seized within the nmeaning of the Fourth Amendnent. Neither
def endant Barnett or Siler dispute that they were carrying
badges, weapons, and uniforns when they approached Plaintiff.
Addi tionally, defendant Barnett, although not expressly

admtting that either he or defendant Siler ordered Plaintiff



to enter his police vehicle, did admt to placing his hands on
Plaintiff and to transporting hi moutside Schenectady’s
jurisdictional Iimts long after dark without telling him
where they were going.° Mreover, defendant Barnett admitted
to threatening Plaintiff at the time the seizure ended by
telling himthat “he would have a | ong wal k back to

Schenect ady, and to think about noving to Al bany.”

Because of these undisputed facts, this Court finds, as a
matter of law, that no reasonable person in Plaintiff’s
circunstances woul d have felt that it was possible to
voluntarily | eave the custody of defendants Siler and Barnett.
The overall context of their conduct was both nenaci ng and
om nous, leaving Plaintiff with no choice but to conmply with
t he demands of two officers clothed with the mantle of state
authority. Consequently, Plaintiff was seized within the
meani ng of the Fourth Amendnent when the O ficers placed him
in the back of their police car. The question that the Court

must now address is whether the seizure of Plaintiff was

° Plaintiff’s conplaint mght also be read to include an
all egation that his seizure occurred before he was actually
placed in the Oficers’ cruiser. Because his notion papers do
not attenpt to nove for summary judgnent on any such claimand
mat eri al issues of fact remamin outstanding as to what actually
transpired between Plaintiff and the O ficers before he was
pl aced in the patrol car, the Court does not address these
events in the present opinion. Instead the Court’s discussion
of Plaintiff's seizure claimis |imted to events that
transpired fromthe nonment he was placed in the patrol car.
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reasonabl e.
b. Reasonabl eness of Seizure

A police officer’s seizure of a person violates the
Fourth Amendnent only when it is unreasonable. See U S
Const. anmend. |V. The need to balance legitimte |aw
enforcenent needs against the citizen's right to be protected
from police abuse has resulted in a carefully crafted | ega
framewor k, devel oped over two centuries, that guides courts
when undertaking an analysis as to whether a particular

seizure i s reasonable. See Grahamv. Connor, 490 U.S. 386,

395 (1989); Brown v. City of Oneonta, 235 F.3d 769, 775 (2d

Cr. 2000). Three levels of interaction between |aw
enforcement officials and citizens exist under this framework.
See id.

The first type of interaction occurs when a police
officer and citizen engage in consensual discourse. See

United States v. Tehrani, 49 F.3d 54, 58 (2d Cr. 1995).

Consensual di scourse does not require any police justification
as “long as the police do not convey a nessage that conpliance

with their request is required.” United States v. d over, 957

F.2d 1004, 1008 (2d G r. 1992) (quoting Bostick, 501 U S. at
435). Investigative detentions, otherwi se known as “Terry

St ops” and based upon Terry v. Ohio, 329 U S. 1 (1968), and

its progeny, require a police officer to have reasonable



suspicion that crimnal activity has occurred or is about to

occur. See dover, 957 F.2d at 1008.

Terry Stops, because they are investigative in nature,
must be brief and “reasonably related in scope to the
circunstances which justified the intervention in the first
pl ace.” See Terry, 329 U. S. at 20 (1968). In effect, a
detention pursuant to Terry, can not “last longer than is

necessary to effectuate the purposes of the stop.” Florida v.

Royer, 460 U. S. 491, 500 (1983). The third type of encounter
between a police officer and a citizen is an arrest. See
Tehrani, 49 F.3d at 58. For an arrest to be legal, the
of fi cer nust have probable cause to believe that a crine has
occurred. See id. Consequently, a police officer’s decision
to detain or handcuff a person is not unreasonable if the

of ficer has probable cause to believe that the person presents

arisk of harmto hinself or to others. See Kerman v. Cty of

New York, No. 00-9130, 2001 U.S. App. LEXIS 16808, at *18 (2d
Cr. July 26, 2001).

In the instant case, Plaintiff’'s encounter with the
O ficers, as already discussed, was not consensual.
Additionally, Plaintiff was never formally arrested for any
crime as a result of his encounter with the Oficers, nor have
the Oficers clained that they had probabl e cause to believe

that Plaintiff presented a risk to hinself or others. As a



result, the Court nust anal yze whether the O ficer’s actions

were reasonabl e pursuant to Terry v. GChio, 329 U.S. 1 (1968).

Drawing all inference in light of defendants Siler and
Barnett, it is possible that they had sone articul able and
reasonabl e suspicion that Plaintiff was actually involved in
elicit narcotics activity when they stopped him? Assum ng
for purposes of this notion that they did have reasonabl e
suspicion to believe that Plaintiff was engaged in a narcotics
transaction at the time they stopped himand that their search
of Plaintiff was legally justified, that suspicion evaporated
when they discovered that Plaintiff was not carrying any
narcotics. Again, drawing all inferences in |ight of
defendants Siler and Barnett, it is possible that as
reasonabl e suspicion for any alleged narcotics infraction

vani shed, the O ficers obtai ned reasonabl e suspi cion that

10 The Court does note, however, that it is highly
dubi ous of this assunption given that the Oficers have not
provi ded any articul abl e reasons or founded suspicions as to
why they believed Plaintiff was engaged in a narcotics
transaction at the tinme they stopped him To date, the
O ficers’ basis for reasonable suspicion is prenm sed on the
facts that Plaintiff was in a drug infested nei ghborhood and
had previous drug related encounters with the Oficers. These
attenpted justifications, wthout additional evidence
indicating that Plaintiff was actually involved in an illegal
narcotics transaction, such as testinony fromthe Oficers
that they witnessed Plaintiff transfer narcotics, noney, or
drug paraphernalia between hinsel f and soneone el se, does not
give rise to any “reasonable grounds” that a crinme had
occurred or that it was necessary for themto intrude on
Plaintiff’s “personal security” by stopping him See Sibron
v. New York, 392 U.S. 40, 63 (1968).
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Plaintiff was trespassing on the 816 Lincoln Avenue

prem ses.' Assuming this to be the situation, the Oficers
coul d have continued to detain Plaintiff after their initial
search and stop ended to determ ne whether he was in fact
trespassing. Nevertheless, even if the Court accepted that
the Oficers had reasonabl e suspicion to conclude that
Plaintiff was trespassing, their subsequent actions grossly

exceeded anything all owable under Terry v. Ghio, 329 U S 1

(1968).

I nstead of pursuing a valid line of investigation
regardi ng any possi bl e trespassing charge, the Oficers
conpleted their questioning of Plaintiff, and w thout formally
arresting him proceeded to drive himonto a deserted road
many mles fromwhere they stopped himin the dark of night
before releasing him This conduct flatly violated the “scope

and duration” requirenents of Terry v. Chio, 329 U S. 1

(1968), as it was not renpotely related to the allegedly
justified stop in the first place nor was it confined in
duration to effectuate the purposes of the trespassing

i nvestigation. Consequently, Plaintiff is entitled to sunmary

judgnment on this claimassunmng that the Oficers’ other

1 Inlight of the fact that the owner of the 816
Li ncol n Avenue residence stated that Plaintiff did not have
perm ssion to be there, this supposition is not, given the
procedural posture of this notion, unreasonabl e.
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argunents do not preclude such a result.

2. Fourt h Anendnent Excessive Force d aim

Fourth Amendnent cl ai ns agai nst police officers for
excessi ve use of force, deadly or not, in the course of an
arrest, investigative stop, or other seizure are anal yzed
according to whether the application of force is reasonabl e,

both as to when and how it is applied. See G ahamyv. Connor,

490 U. S. 386, 395 (1989). In order to determ ne whether an
officer’s use of force neets the Fourth Amendnent’s reasonabl e
standard, a court nust carefully bal ance the “the nature and
quality of the intrusion against the countervailing governnent
interest at stake.” Kemmernman, 2001 U. S. App. LEXI S 16808, at
*21-*22 (quoting Gaham 490 U.S. at 396). This inquiry “is
an exclusively objective one, and requires consideration of
the severity of the crine at issue, whether the suspect poses
an immedi ate threat to the safety of the officers or others,
and whet her the suspect is actively resisting arrest or

attenpting to evade arrest by flight.” Henphill v. Schott,

141 F.3d 412, 417 (2d Gir. 1998).

As an initial matter, the Court notes that Plaintiff’s
claimfor excessive force appears to be limted to defendant
Barnett’'s alleged strikes to Plaintiff’s head when he was

confined in the back of the Oficers’ police cruiser and when



he was renobved and | eft on the side of Rector Road.!* At the
risk of stating the obvious, at the tinme defendant Barnett
allegedly struck Plaintiff the first time, Plaintiff was
confined in the back of the Oficers’ police car, having

al ready been subdued. Wen defendant Barnett rel eased
Plaintiff and struck himagain, the circunstances renai ned
unchanged. Plaintiff, although released fromthe Oficers
car, was still unarned and did not pose any objective risk to
the O ficers’ safety.

Because of these facts, defendant Barnett had absolutely
no justification for utilizing any force against Plaintiff at
either of these tines. 1In a civilized society tenpered by the
rule of law, | aw enforcenment officials play a critical role in
protecting those that have no power fromthose that seek to
abuse power. Because of this special role, it is sonetines
necessary for |aw enforcenent officials to utilize force
agai nst individuals who seek to transgress the fundanent al
rul es of society.

When as here, however, it is alleged that those entrusted

2 Plaintiff’'s conplaint mght also be read to include a
claimfor excessive force regarding the treatnent he received
when placed into the Oficers’ car. However, because his
notion papers do not attenpt to nove for summary judgnent on
any excessive force claimrelating to events that occurred
prior to his placenent in the police car, to the extent that
Plaintiff seeks to assert such a claimagainst Defendants, the
Court does not address it in the present opinion.
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with this power violate the trust granted them as part of the
soci al conpact and take an i nnocent person off of the street,
assault him and | eave himby the side of the road, the Court
woul d not hesitate to sanction such repugnant conduct by
granting Plaintiff sumrary judgnment if the facts, as all eged,
remai ned undi sputed. That, however, is not the situation
presented. Defendant Barnett vigorously denies striking
Plaintiff at any point during his altercation with him and
defendant Siler’s invocation of the Fifth Amendnent fails to
provi de any corroboration of Plaintiff’s version of events.
This is not to say that the Court discredits or even
di sbelieves Plaintiff’s version of events relating to the
al l eged assaults. Rather, because material issues of fact
remai n outstandi ng as to whet her defendant Barnett did in fact
utilize force against Plaintiff in the manner alleged, the
Court cannot usurp the fact-finding role of the jury and grant
Plaintiff summary judgnent as to his Fourth Amendnent cl aim at
this time. As aresult, Plaintiff’s notion for parti al
summary judgnent as it relates to his Fourth Anendnent

excessive force clains is denied. See generally Thonas V.

Roach, 165 F.3d 137, 143-44 (2d Cir. 1999) (reversing a | ower
court’s grant of summary judgnent to defendants on a Fourth
Amendnent excessive force claimwhen conflicting affidavits

raised a material issue of fact regarding the events in



guestion).®®

3. Fourth Anendnent and State Law Fal se Arrest and
Unl awf ul | npri sonnent d ai ns**

Under New York |law, the four elenents of false arrest
are: “(1) the defendant intended to confine [the plaintiff],
(2) the plaintiff was conscious of the confinenment, (3) the
plaintiff did not consent to the confinenent and (4) the

confinement was not otherw se privileged.” Broughton v. New

13 For this reason, the Court also denies Plaintiff’s
notion for partial summary judgnent as it relates to each of
his state law battery cl ai ns agai nst defendant Barnett. The
Court addresses Plaintiff’s assault clai magainst defendant
Siler under the section of this opinion dealing with his
i nvocation of the Fifth Amendnent.

14 A section 1983 claimfor false arrest, prem sed “on
the Fourth Amendment right of an individual to be free from
unr easonabl e sei zures, including arrest w thout probable
cause, is substantially the sanme as a claimfor false arrest
under New York law.” Weyant v. Ckst, 101 F.3d 845, 852 (2d
Cr. 1996). Moreover, although Plaintiff attenpts to assert a
claimfor “unlawful inprisonnment,” New York does not
necessarily recogni ze any such civil cause of action.
| nstead, “unlawful inprisonment” under New York | aw usually
refers to a specific crimnal violation. See generally NY.
Penal Law § 135.05 (MKinney 2001). At the sanme tinme, New
York does recognize a civil cause of action for “false
i mprisonnment.” See generally Post v. Doherty, 944 F.2d 91, 96
(2d CGr. 1991). However, the terns “false arrest” and “fal se
i mprisonnment” are |argely synonynous as fal se inprisonnment
starts at the nmoment of arrest. See 59 N Y. Jur. 2d Fal se
| mprisonnent 8 1 (1987); Post v. Doherty, 944 F.2d at 96
(citing Jaques v. Sears, Roebuck & Co., 334 N Y.S 2d 632, 638
(1972)). Accordingly, the Court will treat Plaintiff’s claim
for “unlawful inprisonment” as, in effect, a claimfor “false
i mprisonnment” and will address both his section 1983 and
pendent state |law false arrest and inprisonnment clains
together in this portion of the opinion by referring to them
collectively as clains for “false arrest.”
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York, 37 N.Y.2d 451, 456 (1975); Hygh v. Jacobs, 961 F.2d 359,

366 (2d Gir. 1992). The tort of false arrest is derived from
the comon |aw action for trespass and is designed to protect
an individual’s “personal interest of freedomfromrestraint.”
Broughton, 37 N. Y.2d at 456. Here, neither side disputes that
defendants Siler and Barnett intended to confine Plaintiff,
that Plaintiff was conscious of the confinenent, or that
Plaintiff did not consent to the confinenent. |Instead, each
argues that if they are given the tine to depose Plaintiff,

t hey can establish that they had probabl e cause to arrest him
for trespassing and thereby defeat his notion for sunmmary
judgnment as it relates to his false inprisonnent claim See

Diesel v. Town of Lew sboro, 232 F.3d 92, 105 n.8 (2d Gr.

2000) (noting that probable cause defeats a claimfor false

i mpri sonnment under New York | aw).

In this Court’s view, given that the Oficers expressly
di savowed the trespassing arrest when they failed to book
Plaintiff or otherwi se charge himfor the offense before
rel easing himon Rector Road, they cannot now raise that
charge as a defense to Plaintiff’'s false inprisonnent claim

See Santiago v. Fenton, 891 F.2d 373, 383 (1st Cir. 1989). If

the Court allowed the Oficers to pursue this line of inquiry,
it wuld, in effect, retroactively validate their renoval of
Plaintiff to Rector Road based on earlier conduct that never
resulted in an actual arrest or any formal charges agai nst

Plaintiff. C. Sheehy v. Town of Plynmouth, 191 F.3d 15, 21
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(st Cr. 1999). Although the Second G rcuit has not directly
addressed this issue, the Tenth Grcuit, in adopting a simlar
rule to that discussed by the First Crcuit in Santiago and
Sheehy, noted sensibly that “to the extent that sone |evel of
cause is required before a valid detention is nmade, the
detention should relate to the cause that nmakes it valid.”

See Anya v. Crossroads Managed Care Sys., Inc., 195 F. 3d 584,

592 (10th Gir. 1999).

In the instant case, even if the Oficers were able to
establish probable cause as to their trespassing clai m agai nst
Def endant, their transport of himoutside the City of
Schenectady’s jurisdictional limts without formally charging
himfor this offense is not renotely related to any all eged
violation of New York law by Plaintiff. Even nore directly,
the New York Court of Appeals has explicitly declared that
police officers are not privileged to arrest a person “for the
sol e purpose of running himout of town or, ... once having
arrested such a person, to follow a practice of running him
out of town to avoid guardhouse chores for the police.” Parvi

v. Gty of Kingston, 41 N Y.2d 553, 558 (1977).% The Parvi

Court further held that an officer’s entitlenent to claim

privilege for any arrest is “defeasible.” 1d. at 558. In

% |I'n Parvi the plaintiff, drunk at the time of the
events underlying his conplaint, filed a fal se inprisonnent
cl ai magai nst two officers who drove himoutside their city
limts and abandoned himon an isolated and unlit golf course
pursuant to “standard operating procedure” so that Plaintiff
could “dry out.” Parvi, 41 N Y.2d at 555.
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ot her words, an officer’s ability to claimprivilege “is
destroyed if the act is done for any purpose other than the

protection or advancenent of the interest in question.” 1d.

In this case, it is undisputed that the Oficers took
Plaintiff out to Rector Road wi thout formally charging him
with any violation. Wen conbined with the admtted fact that
def endant Barnett vaguely threatened Plaintiff after rel easing
himby stating, “You Il have a |ong wal k back, maybe you
shoul d t hi nk about noving to Al bany,” any claimof privilege
for the conduct based upon probable cause to arrest himfor
trespassi ng evaporated. It is, as Plaintiff points out,
preposterous for the Oficers to argue privilege based upon
probabl e cause when the facts indicate that their actions were
based upon sonme notive other than protecting Plaintiff or
advancing their trespassing investigation against him As
such, assuming that the Oficers are not entitled to qualified
immunity or can otherw se defeat Plaintiff’s notion for
partial summary judgnent as it relates to his Fourth Amendnent
and state law false arrest clainms, the Court will grant his
summary judgnment request as to the Oficers’ liability on

these clainms at this point in the litigation.?

6 Because defendant Siler cannot adduce facts to
counter the statenents of defendant Barnett and Plaintiff that
he and defendant Barnett took Plaintiff from Lincoln Avenue to
Rector Road, his argunents concerning Federal Rule 56(f) as it
relates to the Fourth Amendnent cl ains against himlack nerit.
Particularly, the Court notes that the affidavit of Shawn F.
Brousseau, submitted in support of his Rule 56(f) argunents,
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C Qalified Imunity

1. Ceneral Standard for Qualified I mmunity

The affirmative defense of qualified imunity “shields
public officials fromliability for their discretionary acts
that do ‘not violate clearly established statutory or
constitutional rights of which a reasonabl e person woul d have

known.’” Hathaway v. Coughlin, 37 F.3d 63, 67 (2d Cr. 1994)

(quoting Harlow v. Fitzgerald, 457 U S. 800, 818 (1982)). In

short, the Constitutional right “nust be sufficiently definite
so that the official understood that his actions violated it
or, in other words, that the unl awful ness of his actions was

evident.” Eng v. Coughlin, 858 F.2d 889, 895 (2d G r. 1988).

To determ ne whether a particular right was clearly
established at the tine of the alleged violation, courts

shoul d consi der:

(1) whether the right in question was defined
wi th "reasonabl e specificity;" (2) whether the
deci sional |aw of the Suprenme Court and the

does not attenpt to dispute that he participated in the
transport of Plaintiff to Rector Road. |Instead, that
affidavit stated that if additional discovery tinme was granted
defendant Siler could counter Plaintiff’s Fourth Amendnent
clainms by obtaining further evidence to support his qualified
i mmunity and probabl e cause argunents. Because the Court

concl udes, for reasons explained el sewhere in this Opinion,
that his qualified imunity argunent fails as a matter of |aw
and his probable cause argunent is irrelevant, it will not
utilize Federal Rule of Civil Procedure 56(f) to deny
Plaintiff’s notion for partial summary judgnment as to his
Fourth Amendnent seizure and fal se arrest clains agai nst
defendant Siler. See Gurary v. Wnehouse, 190 F.3d 37, 44 (2d
Cr. 1999).
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applicable circuit court support the existence
of the right in question; and (3) whether
under preexisting | aw a reasonabl e def endant
of ficial would have understood that his or her
acts were unl awf ul

Jernbsen v. Smth, 945 F. 2d 547, 550 (2d Cr. 1991). *“Absent

extraordinary circunstances, if the law was clearly
established,” the defendant official is not entitled to assert
a qualified immunity defense “since a reasonably conpetent

public official should know the | aws governing his conduct.”

Frank v. Relin, 1 F.3d 1317, 1328 (2d Gr. 1993) (quoting
Harl ow, 457 U.S. at 819).

2. Est abli shnent of Fourth Anmendnent Precedent Rel ated
to Unl awful Sei zure, Fal se | nprisonnent, and Unl awf ul

Arrest

Def endant Barnett argues that Fourth Amendnent “seizure”
jurisprudence was not clearly established at the tine he
transported Plaintiff to Rector Road because no case | aw
specifically addressing this point could be found. Although
the Court accepts defendant Barnett’s prem se regarding the
| ack of existing case law directly on point with the instant
case, he msstates the relevant inquiry. The Court’s concern
is not with the fact that no explicit case | aw expressly
decl ared that a person who may be guilty of an offense such as
trespass cannot be transferred to another |ocus w thout being
charged. Instead, the question is whether “in light of pre-
exi sting case |law,” the unlawful ness of that action was

apparent. See Wlson v. Layne, 526 U S. 603, 617 (1999).
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It is the opinion of this Court that, in light of the
| ong standi ng precedents of Terry v. Chio, 329 U S. 1 (1968),

and its requirenment that an investigative stop without a
formal arrest cannot “last |onger than is necessary to

ef fectuate the purposes of the stop,” Royer, 460 U S. at 500,
t he unl awf ul ness of transporting an individual to an unknown
and isolated area for no justified reason is apparent. The
ability to claimthat the |law was not settled with regard to
Plaintiff’s Fourth Amendnent false arrest claimis even nore
tenuous given that his false arrest claimturns on an
interpretation of state |aw and that the New York Court of
Appeal s had outl awed conduct of this type back in 1977. See
Parvi v. Gty of Kingston, 41 N.Y.2d 553 (1977). G ven these

facts, the Court holds that as a matter of | aw “a reasonabl e
def endant official would have understood that” actions of the

sort at issue in this case were unlawful. See Jernosen, 945

F.2d at 550. Accordingly, if the Oficers are not able to
prove that extraordinary circunstances existed that could
possi bly excuse their conduct, their clains for qualified
immunity will fail regardl ess of the anobunt of discovery the

Court affords them

3. Extraordi nary C rcunstances

Bot h defendants Siler and Barnett argue that even if
their actions violated clearly established Fourth Amendnent
mandates, the Gty of Schenectady’'s unofficial relocation

policy and negligent training of themgave rise to
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“extraordi nary circunstances” that mght still support their

qualified imunity clains. GCiting Dunton v. County of

Suffolk, 729 F.2d 903 (2d GCir. 1984), the Oficers claimthat
if they are able to show the existence of such a policy or
negligent training, they can shift at |east part, if not all,

of their liability to the Gty of Schenectady. See Dunton,

729 F.2d at 907. Moreover, each argues that because no

di scovery has taken place with regard to the City of
Schenectady’ s al |l eged policy and i nproper training, the Court
shoul d not grant Plaintiff summary judgnment agai nst them

wi thout first granting themthe right to conduct discovery
regarding their extraordinary circunstances argunment. Cf.

Riccuti v. New York Gty Transit Auth., 796 F. Supp. 84, 88

(S.D.N.Y. 1992) (noting that “[c]onceptually, at |east, the
officers could claima good faith, qualified i munity

[ def ense] based in part on inproper or inadequate training.)

The Court disagrees with the Oficers. A claimof
muni ci pal liability and inproper training does in sone
circunstances entitle an officer to qualified inmmunity if the
of ficer can show that his actions were within the scope of his

official duties. See WIlson, 526 U. S. at 617 (1999); see also

Ford v. Moore, 237 F.3d 156, 165 (2d Cr. 2001). However,

because an official’s entitlenent to qualified imMmunity is
defined in “essentially objective terns,” Harlow, 457 U S. at
819, an official municipal policy, custom or negligent

training claimis relevant to that defense only to the extent
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that the policy makes ot herwi se unl awful conduct reasonabl e,

see Wlson, 526 U.S. at 617. Thus, assum ng the existence of

such a policy or training, it “of course could not nake
reasonabl e a belief that was contrary to a deci ded body of

case law. ” 1d.

Recogni zing this, the few Courts to address those
“extraordi nary circunstances” when an official mght violate
clearly established | aw but nevertheless still be entitled to
qualified imunity have applied this exception in those
limted situations when the defendant was so prevented from
knowi ng that his actions were unconstitutional that “he should
not be inputed with know edge of an admttedly clearly
established right.” Robinson v. Bibb, 840 F.2d 349, 350 (6th

Cir. 1988); see also V1 Ol Co. v. Womng Dep’t of Envtl.

Quality, 902 F.2d 1482, 1488-89 (10th Gr. 1990); Skevofil ax

V. Quigley, 586 F. Supp. 532, 539 n.6 (D.N. J. 1984) (stating

that the “extraordi nary circunstances” exception to the rule
that a qualified imunity defense fails when a defendant
violates clearly established rights applies only “rarely”).
Typically, this occurs when an official relies on faulty | egal
advice from counsel and proceeds to engage in unl awf ul

conduct, “although reliance on | egal advice alone does not, in
and of itself, constitute an ‘extraordinary circunstance’
sufficient to prove entitlenent to the exception to the

general Harlow rule.” York v. Purkey, No. 00-5650, 2001 U. S

App. LEXIS 16754, at *12-*13 (6th Cr. July 20, 2001) (quoting
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Buonocore v. Harris, 134 F.3d 245, 253 (4th Cr. 1998)); see

also V-1, 902 F.2d at 1488.

In this Court’s view, even if the Oficers assertions
were given full credit and borne out by discovery, their
clainms of negligent training and unlawful policy do not create
the type of “extraordinary circunstances” needed to invoke the
exception to the general Harlow rule. This is so because
muni ci pal liability for negligent training and unl awf ul
policies are typically incorporated into section 1983 cl ai ns
of the type found here. |If the Court were to conclude that a
claimfor negligent training or an unlawful policy on the part
of a nunicipality entitled an official to avoid liability even
if their actions violated clearly established constitutional
rights, the “extraordi nary circunstances” exception to Harl ow
woul d becone nullified as any officer could claimthe
exception to the rule sinply because a Plaintiff filed suit
against the nunicipality as well as the individual officer.
Moreover, given the clarity of existing case |aw and the
flagrancy with which the Oficers violated it, the Court wll
not allow their city policy and negligent training clains to
cl oak their unlawful conduct with the veil of objective

reasonabl eness. See WIlson, 526 U. S. at 617.1'

7 The Officers also argue that because Plaintiff has
not met his burden of proving damages on any of his clains
that he is not entitled to summary judgnent. The Court
refuses to accept this argunent as it is well settled that a
Court may find that a Constitutional violation has occurred
even in the absence of “actual conpensable injury.” See Anato
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C. Def endant Siler’s |Invocation of the Fifth Anendnent

Up to this point in the Court’s discussion of the
individual li1ability of defendant Siler, it has not needed to
draw any adverse inferences fromhis invocation of the Fifth
Amendnent because defendant Barnett’s and Plaintiff’s version
of events provided sufficient information to allow the Court
to hold, as a matter of undisputed fact, that he and defendant
Barnett knowi ngly transported Plaintiff from Lincoln Avenue to
Rector Road on the night of July 28, 1999.' The Court’s
ability to do this, however, ends when confronted with
Plaintiff’s attenpt to nove for partial sunmary judgnment
agai nst defendant Siler for assault. Plaintiff’s assault
claimis based upon the allegation that defendant Siler
noti oned as though he was going to strike Plaintiff when
def endant Barnett initially placed himin their police
vehicle. Plaintiff further alleges that because he had an

apprehensi ve and i mm nent fear of contact by defendant Siler

v. Gty of Saratoga Springs, 170 F.3d 311, 317 (2d Cr. 1999).
When this occurs, a Court sinply awards a litigant nom nal
damages. See i1d.; see also Al exander v. Schenk, 118 F

Supp. 2d 298, 303 (N.D.N. Y. 2000) (holding that even though the
plaintiff failed to prove that he suffered a neani ngful

injury, he was nevertheless entitled to nom nal damages for

t he defendants’ violation of his First Amendnent rights).

8 Moreover, as pointed out in footnote 16, defendant
Siler has not explained to the Court how additional discovery
wi |l sonmehow cast doubt on Plaintiff’s and defendant Barnett’s
st at ement s.
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due to this action, he is entitled to summary judgnment on this

claim

Plaintiff further argues that because defendant Siler
i nvoked his Fifth Amendnent right against self-incrimnation
when asked about the alleged assault, he has not denied that
it occurred. In effect, if the Court accepted Plaintiff’s
argunment it would deem defendant Siler’s invocation of the
Fifth Amendnent when queried about the alleged assault an
adm ssion of Plaintiff’'s version of events. The Court

declines to do so for a variety of reasons.

First anong these is the fact that even though defendant
Siler failed to contest Plaintiff’s version of the event when
he invoked his Fifth Arendnent right, he did deny these
assault allegations in his answer to Plaintiff’s conpl aint.

Al though this al one does not serve to create a material issue
of fact necessary to defeat Plaintiff’s notion for parti al
summary judgnent, the Court is also mndful of the need to
accommodate both Plaintiff’'s and defendant Siler’s interests

in the current litigation. See Centennial Life Ins. Co. V.

Nappi, 956 F. Supp. 22, 228 (N.D.N. Y. 1997). Although, a
Court is entitled to draw an adverse inference against a party
to a civil action that refuses to testify under the Fifth

Amendnent, see Baxter v. Palm giano, 425 U. S. 308, 320 (1976),

there is no requirenent for the Court to do this. In fact,
the draw ng of an adverse inference against a litigant who

i nvokes the Fifth Amendnent is a harsh remedy that is normally
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enpl oyed to counter a defendant’s desire to obstruct discovery

or abuse the privilege against self-incrimnation. See United

States v. 4003-4005 5th Ave, 55 F.3d 78, 84-85 (2d Cr. 1995);

Securities and Exch. Commin v. Benson, 657 F. Supp. 1122,

1129-30 (S.D.N. Y. 1987).

In the instant case, discovery has been repeatedly stayed
due to the ongoing crimnal investigation and trial of
defendant Siler. At no tinme has defendant Siler sought to
obstruct the continued prosecution of this civil case or
attenpted to abuse his privilege against self-incrimnation.
| nstead, he has repeatedly stated that once his crimnal trial
concludes he wll allow Plaintiff to depose him G ven that
defendant Siler’s crimnal trial has recently concl uded and
that it is highly likely that any such deposition of himm ght
indicate that Plaintiff’s version of events is contested, the
Court denies without prejudice Plaintiff’s notion for partial
summary judgnent as it relates to his assault clai magainst
defendant Siler as premature. See Fed. R Cv. P. 56(f); see

also Crystalline HO Inc. v. Omnski, 105 F. Supp.2d 3, 10

(N.D.N. Y. 2000).1

¥ pPlaintiff argues that the Court should not utilize
Rul e 56(f) to bar any of its clains against defendant Siler,
in part, because he did not submt an affidavit from hinsel f
and the affidavit that his attorney submtted was not
verified. The Court rejects this argunent. Rule 56(f) as
interpreted by the Second Circuit only requires that a party
submt an affidavit showing (1) what facts are sought and how
they are to be obtained, (2) how those facts are reasonably
expected to create a genuine issue of material fact, (3) what
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I11. CONCLUSI ON

In sum Plaintiff is granted summary judgnent as to the
Oficers” liability to himfor violating his Fourth Arendnent
seizure rights as well as his Fourth Anendnment and state | aw
false arrest rights. Plaintiff’s notion is denied in al

ot her respects as specified in the terns of the Opinion.
Accordingly, it is hereby

ORDERED that Plaintiffs’ notion for partial summary
judgnment as to the individual liability of defendants Siler
and Barnett is GRANTED in part and DENIED in part; and it is

further

ORDERED that the Cerk of the Court shall serve a copy of

this order on all parties by regular mail.

effort has been nade to obtain these facts, and (4) why the
af fi ant was unsuccessful in these efforts. See Meloff v. New
York Life Ins. Co., 51 F.3d 372, 375 (2d CGr. 1995). This
does not nean that a party to the suit nust submt or verify
the affidavit submtted in support of their Rule 56(f)
argunent. Instead the affidavit submtted nust be based on
the affiant’ s personal know edge. See Kanen v. Anerican Tel.
& Tel. Co., 791 F.2d 1006, 1011 (2d Cir. 1986). The affidavit
of defendant Siler’s attorney, Shawn F. Brousseau, neets these
standards as attorney Brousseau had personal know edge of the
vari ous stays issued in the present case. Moreover the Court
reads this affidavit to assert that because defendant Siler
will be able to provide specific information to counter the
facts underpinning Plaintiff’s assault claim the Court should
not grant summary judgnent agai nst himw thout giving himan
opportunity to place these facts into the record.
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T 1S SO ORDERED.

LAWRENCE E. KAHN
United States District Judge

Dat ed: August __ , 2001
Al bany, New Yor k



